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OPINION



REVERSED AS TO RULE 9 APPEAL
APPEAL AS OF RI GHT DI SM SSED AS MOOT
REMANDED Susano, J.
We granted the Rule 9, T.R A P., application of the
appel lant, Brent D. Laing, MD. (“Laing”), in order to reviewthe
propriety of the trial court’s denial of Laing’ s notion to anend
his answer filed in litigation instituted agai nst himand others
by the appellee, Brenda J. Crowder, MD. (“Crowder”). In the
same order, we consolidated that interlocutory appeal wth the
appeal of Laing s separate suit against Crowder, which latter
appeal is before us as of right. See Rule 3(a), T.R A P. The
clainms asserted by Laing in the second suit are identical to
those in the counterclai mwhich Laing attenpted to pursue, albeit
unsuccessfully, in the earlier litigation. W reverse the trial
court’s denial of Laing’s notion to amend in the first suit. W

di sm ss, as noot, the appeal of Laing s subsequent suit against

Cr owder .

l. Fact s

In July, 1987, Crowder and Laing each opened a nedica
practice in Elizabethton, Tennessee. They shared space under a
signed “Practice Agreenent” that addressed their respective
rights and obligations in their conbined practices. 1In late 1994
or early 1995, the parties nerged their practices into a
pr of essi onal corporation known as First Medical G oup, Inc.
(“FM3'). FMG al so included other nedical practice groups in the
same building. Followi ng this merger of the various nedica
practices, Crowder and Laing becane enpl oyees of FMG s OB/ GYN

di vi si on.



Crowder | ater becane dissatisfied with the new work
envi ronment and ot her aspects of FMG s business. In January,
1996, Crowder discussed with Laing and anot her physician her
intention to leave FMa In May of that year, she wote a letter
giving notice of her intention to disassociate herself from FMG
Probl ens arose between Crowder and Laing shortly thereafter.
Specifically, the parties had di sagreenents regardi ng the date of
Crowder’s departure, the handling of her accounts receivable and
patient files, the disposition of her interest in the office
suite and equi pnment, and other matters attendant to her

departure.

I n Septenber, 1996, Crowder notified Laing of her
intention to relocate her practice to Johnson City, Tennessee.
The parties’ Practice Agreenment contains the follow ng “buy-out”

provi si on:

The val ue of the practice goodw Il is

recogni zed by both physicians. While this
goodwi I | value is not considered as part of

t he hard assets, should Dr. Crowder wish to
term nate this agreenment and continue to
practice in Carter or surrounding counties,

t he conpensation for this goodw || val ue nust
be made to Dr. Laing. By agreenent of the
physi ci ans the val ue of the goodw ||
conpensation is set at [$]120, 000...

On Cctober 2, 1996, Crowder presented Laing with a copy of the
Practice Agreenent that contained handwitten changes to the
above- quot ed provision. The changes purport to limt the buy-out
provision to the first five years of the agreenment. The initials
“BL” and “BJC’ are affixed next to the handwitten

interlineations. These changes were purportedly made on Decenber



27, 1987, as evidenced by the insertion of “12/27/87” next to the

changes.?

1. Procedural H story

On Cctober 28, 1996, Crowder filed suit against Laing,
Dr. John D. Green, David Dobyns, FMG and Health Care Consultants,
Inc., alleging that the defendants had interfered in various ways
wi th her nedical practice. Laing subsequently filed an answer.
At that time, he did not assert a counterclaim Thereafter, on
two separate occasions, Crowder was all owed to anend her

conpl ai nt.

On May 6, 1997, an agreed order was entered di sm ssing
the count of Crowder’s conplaint pertaining to the parties’
interests in the nmedical office suite. Still later, Crowder took
a voluntary non-suit as to her clainms of interference with her

busi ness and/or contractual relationship with others.

In the neantine, the parties were involved in
di scussions regarding settlenment of Crowder’s remaining clains.
On June 27, 1997, Laing s attorney sent Crowder’s attorney a
letter, in which the forner stated that he was transmtting a
“draft” of an agreenent regarding the division of personal
property between the parties. Three days |ater, on June 30,
Laing filed a notion to anend his answer, seeking to assert a

countercl ai magainst Ctowder. In his proposed counterclaim

'Since the Practice Agreement was signed in 1987, the buy-out
requi rement woul d have expired in 1992 if the changes are valid.

4



Lai ng al | eged, anobng other things, that Crowder had forged his
initials to the handwitten changes to the Practice Agreenent.
Lai ng asserted that he did not agree to the changes, which
Crowder in her deposition had acknow edged nmeki ng. Laing al so

al l eged that Crowder had engaged in “a schene to defraud Laing
and FMG of their patient base; their assets; and their future
earning capacities.” The counterclai msought damages for
Crowder’s all eged breach of the Practice Agreenent, fraud, and
intentional or negligent msrepresentation. Wth respect to a
portion of his proposed counterclaim Laing relied upon the buy-
out provision in the Practice Agreement as originally signed. He
clainmed that the facts supporting his counterclaimwere devel oped

in discovery conducted with respect to Crowder’s clai ns.

Foll owi ng a hearing on the notion to amend, the trial

court denied Laing s request to anend his answer to assert a

counterclaim |In a subsequent order, the trial court stated that
Laing’s notion had been “withheld until lately filed to induce
conprom se of plaintiff’s clainms while withholding... Laing s

proposed counterclaim” The trial court also found “that the
proposed counterclaimwas a known conpul sory countercl ai m
pursuant to Rlule] 13 of the Tennessee Rules of Civil Procedure
and shoul d have been filed with defendant’s answer in January of

1997.”

Fol l owi ng the denial of his notion to anmend, Laing, on
July 31, 1997, filed a separate conpl aint agai nst Crowder setting
forth the identical causes of action that he had sought to assert

in the counterclaim At sone unidentified time thereafter, Laing



and Crowder apparently reached a final settlenent of the latter’s
clains,? and on August 25, 1997, the trial court entered an
“Order of Dismssal on Voluntary Non-suit”, dism ssing, wthout
prej udi ce, Crowder’s clains agai nst Laing,® Geen and FMG
Pursuant to Crowder’s notion, the trial court subsequently

di sm ssed Laing’s conplaint in the second lawsuit. As to Laing' s
proposed counterclaimin the original case, the trial court
ultimately denied Laing’s notion to reconsider its refusal to
all ow the anmendnent, but granted Laing’s notion for a

di scretionary appeal. See Rule 9, T.R A P.

[11. Applicable Law

Rul e 15.01, Tenn.R Civ.P., provides, in pertinent part,
that “leave [to anend a pl eading] shall be freely given when
justice so requires.” The Suprenme Court has enphasi zed the

liberality of this rule:

...Rule 15.01 provides that |eave (to anend)
shall be freely given when justice so
requires. This proviso in the rules
substantially | essens the exercise of pre-
trial discretion on the part of a trial
judge.... That rule needs no construction;
it nmeans precisely what it says, that “leave
shal |l be freely given.”

Branch v. Warren, 527 S.W2d 89, 91-92 (Tenn. 1975); see also
Gardiner v. Wrd, 731 S.W2d 889, 891 (Tenn. 1987) and HWVF Trust

v. Bankers Trust Co., 827 S.W2d 296, 301 (Tenn. App. 1991). The

2The settl ement documents are not in the record.

%The record does not indicate why the settled claims against Laing were
di sm ssed wi thout prejudice, rather than with prejudice.
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denial of a notion to anend lies wthin the sound discretion of
the trial court, and wll not be reversed absent a show ng of an
abuse of that discretion. Hall v. Shelby County Retirenment Bd.,
922 S. W 2d 543, 546 (Tenn. App. 1995). Nevertheless, as this
court has stated, “[a]lthough amendnents to the pleadings lie
within the discretion of the trial court, the rule mandates the

al | onance of anendnents if justice requires.” HWM Trust, 827
S.W2d at 301; Garthright v. First Tennessee Bank of Menphis, 728

S.w2d 7, 9 (Tenn.App. 1986).

There are several factors that a trial court should
consider in determ ning whether to grant a notion to anend.
These factors include: undue delay in filing the anendnent; | ack
of notice to the opposing party; bad faith on the part of the
nmovi ng party; repeated failure to cure deficiencies by previous
anmendnent s; undue prejudice to the nonnoving party; and the
futility of amendnent. Gardiner, 731 S.W2d at 891-92; Hall, 922

S.W2d at 546.

V. Analysis

Qur review of the record in this case persuades us that
the trial court abused its discretion in denying Laing s notion
to anmend his answer. W find (1) that Crowder woul d not have
been prejudiced by the all owance of the anmendnent; (2) that Laing
had not previously anended his answer; (3) that Crowder had

notice of the proposed amendnent; and (4) that the amendnent of



Laing’s answer was facially in pursuit of a valid claim* See

Gardiner, 731 S.W2d at 891-92; Hall, 922 S.W2d at 546.

As indicated earlier, the trial court found that Laing
had withheld his claim®“to induce conprom se of [Crowder’ s]
clainms,” and that the proposed counterclai mwas conpul sory and
shoul d have been asserted in Laing’s answer. As to the first
rational e given by the trial court, we do not find any indication
in the record to support such a conclusion. Although the parties
were engaged in settlenent negotiations when Laing filed his
notion to anend, it does not appear that they had reached a final
settlenent. This is evidenced by a nunber of things: the fact
that the letter fromlLaing's attorney to Crowder’s attorney dated
June 27, 1997 -- only three days before the notion to anmend was
filed -- nmakes reference to an enclosed “draft” of an agreenent?;
Crowder’s assertion, in her response to Laing’s notion to anend,
that Laing’s notion was filed contenporaneously with his mailing
of the “last proposed settlenment” to Crowder; and, npst
significantly, the follow ng | anguage in a discovery-rel ated

notion that was subsequently filed by Crowder on July 25, 1997:

On or about the 10th day of July, 1997, the
parties appeared to have reached tentative
agreenent concerning certain clains of
plaintiff and plaintiff elected to file a
non-suit as to other clains so that it seened
at that tine that the expense of further

di scovery woul d not be necessary.

We express no opinion regarding the merits of Laing’s counterclaim

>The draft of the agreement is not in the record.
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(Enphasi s added). Furthernore, the order dism ssing Crowder’s
remai ni ng cl ai ns agai nst Laing was not entered until August 25,
1997, alnost two nonths after the notion to amend was filed. The
preponderance of the evidence in the record before us is that
Crowder’s clainms had not been finally settled when Laing filed
his notion to anend. This seens clear from Crowder’s di scovery-
related nmotion in which she affirmatively indicated that her
clainse had not been settled as of a point in tinme sone ten days

after the notion to anend was fil ed.

Even if Laing strategically delayed the filing of his
notion to anmend until after Crowder had entered into settlenent
di scussions with himregarding her clainms, this did not prejudice
Crowder, who, as previously noted, had not settled her |awsuit
agai nst Laing when the notion to anend was filed. There is
nothing in the record to indicate that Laing engaged in sone
impropriety that tricked Crowder into doing sonmething that she

did not want to do.

As to the trial court’s second rationale for denying

the notion to anend -- that the notion sought to assert a

conpul sory counterclaim-- we do not find that this is a proper
basis for the trial court’s action. Assum ng, w thout deciding,
that the clains which the notion to anend sought to assert anount
to a conmpul sory counterclaim this is nore of a reason to all ow
t he amendnent than to deny it. This is true because, as a

conmpul sory counterclaim it had to be asserted in the first suit

or be lost forever. See Rule 13.01, Tenn.R G v. P.



Qur conclusion in this case is consistent wth the
mandate of Rule 15.01, Tenn.R Cv.P., that |eave to anend “shal
be freely given when justice so requires.” See Branch, 527
S.W2d at 91-92; Gardiner, 731 S.W2d at 891; and HWF Trust, 827
S.W2d at 301. Wth respect to the factors set forth in the
cases, we find no indication in the record that the proposed
anendnent to Laing’s answer was inappropriate. See Gardiner, 731
S.W2d at 891-92; Hall, 922 S.W2d at 546. A trial court is
responsi bl e for adjudicating clains, and it should not deny a
party the right to assert a facially-valid claimexcept under
extrene circunstances. In this case, the record does not support
the trial court’s reasons for refusing to allow Laing to pursue

his counterclaim

V. Concl usi on

In light of the foregoing, we hold that the trial court
abused its discretion in denying Laing’s notion to amend. G ven
this conclusion, it is not necessary for us to address the
additional issues raised by Laing. W renmand this case to the
trial court for the entry of an order allow ng the anendnent to
Laing’s answer. This disposition renders Laing s appeal of the
di sm ssal of his conplaint in the second case noot, and that
appeal is therefore dism ssed. Exercising our discretion, we tax
the costs of these appeals one-half to each of the parties. This
matter is remanded to the trial court for such further

proceedi ngs as may be necessary, consistent with this opinion.
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Charl es D. Susano,

Jr.,

J.



CONCUR:

Houston M Goddard, P.J.

Don T. McMurray, J.
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